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IN THE SUPRl:Ml:: COURT OF IN0IA 
CIVIL APPELLATE JURISOIC flON 
CIVIL APPEAL NO.2201 OF 2021 

IN THE MATTER OF: 

Bonanl Kakkar ... Potltlonor(s) 

Vs. 

Oil India Limited & Ors. .. . Respondent(S) 

COUNTER ['FFIDAVIT FILED QN ~!;HALF OF 
THE STATE OF ASS_['~ , RESPONDENT NO.4 

l, Dhruba Jyoti Nath , Assistant Resident Commissioner and OSD, 

Government of Assam, Assam Bhawan, 1 Sardar Patel Marg, New Delhi-

110021, do hereby solemnly affirm and state as follows: 

1. That, I am Assis tant Resident Commissioner and OSD, Government of 

Assam, Assam Bhawan, New Delhi-110021. Therefore I am competent to 

swear to this counter affidavi t and duly authorized to affirm and swear th is 

affidavit on behalf of Respondent No.4 , State of Assam. 

/-f• 
/' 2 In the instant matter this Hon'ble Court vide order dated 01 .11 .2022 has 

I 1 1 
;. ": u [/ ) 1 , directed to implead the answering Respondent, having due regard the g(~ ·L.~ z) 

ma) - 1 ti recommendations which have been submitted in the report of the 
0 0 ',1~, /j 
Q z f', C 

ii , ;, , P /.;,..t Committee appointed by this Court.The said Committee under the 
,._r.., ;,,.. 7 ., 
1 
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l 11 ,111111.111 '1htp nt S t1r1 (i 11 1-;;n tnkoy , 11 0 11 blo rotirud .Jucloo, Ornll,r1U I IIQl l 

L'o111 l s11h1111tl l'd two rop0t l~ lo l11ls I km 'hlo Cowl 

(1) ln tori111 report dutotl Or.tobor ?O , ?0;>1 lilied 'Dornoge /\ssosamont 

and Rostoratio11 Plu11 of D1b111 Sc1ikhuwa N;Jtlonal Park nnd 

Maguri-Motapung Welland' 

(ii ) (i i) Final report dated December 31 , 2021 titled 'Damago 

Assessment and Restoration Plan of Dibru Saikhowa National 

Park and Maguri-Motapung Wetland '. 

3. A close look at the Interim Report dated October 20, 2021 and the Fina l 

Report dated December 31 , 2021 reveals some crucial observations made 

by the committee. The Committee observed that there has been wide 

spread damage to the flora and fauna of Dibru Saikhowa National Park 

and Maguri-Motapung Wetland [at Page No. 56 to 59 of the Final Report 

dated December 31 , 2021]. In the interim report dated October 20 , 

2021 ,the Committee recommended OIL to deposit Rs . 2500 Crores to 

undertake :-

i) Systematic study for tracking pollutants in various attributes of the 

blowout site of MMW & DSNP (water, soil , sed iments, vegetation , 

species and others), 

Implementing baseline assessments including si te characterizations 

for ecological restorations of blowout si tes, DSNP & MMW, 

Implementing ecological restoration plan , 
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,v) t,uvur111y tho 11 i;k nf µrot 11 b1l lnu hnrvof\ t or tnr HJ bristJ!J III HI wollnnflo 

prodrn l"l . slluuld ll1oso lm found tu hll co11tnmlnntocJ wl tl i pollutnnto, 

v) Covorl11g tllo LUSl of (,onip1ohonulvo l1onlll 1 mmirn nco ol nil tho 

poople Md livestock living In ond mound tlto dii ll ing pnd nroa, the 

DSNP and MMW and 

v1) Upgrading management plans for DSNP and MMW, site 

management plan of drilli ng areas and their implementation costs 

for 3 years. And in th is context, the Committee clarified that the 

afo rementioned cost does not constitute the ecological va lue of the 

damages rather a tentative cost to undertake steps to redress the 

damages. 

4. Paragraph 111 of the Final Report dea ls wi th redressal of damage in fiicted 

by Baghjan accident. It observes that redressing the damage and also 

putting in place systems and institutional mechanisms so that the fu ture 

risks for oil and gas related accidents are minimized, wi ll require a cost of 

Rs. 1,196 crores . This includes : 

,V; 
1

/ ) The costs of ecologica l restora tion of the accident si te: Rs. 139 crore : 

'. '/ _ ,. ,~) Ecological restora tion of Dibru-Saikhowa Biosphere Reserve ; Rs. 432 
{: r ' 
f: • •, C ( 

0 ' i,,) z 
0 · :t 1 ,, prore' and i 1 .., ~f]"! • o\ 6 . o >- tJ Addressing livelihood and socioeconomic aspects related with 1., 

I 
r~storation ; Rs . 625 crore. 
I 
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1111 , l l J111111I lll'P 1:; of 11111 t1 p1n1011 ll i: 11 t1 10 cn11 ls or uc;u tug ,u li 11rn10111 ll rn1 

\ ll!'ll h cl dlHl ( r,, Iorred 18 piltd 111) illl) d11 oc. lly nt111 l>ulod lo lho nnol1jn11 

<1cr1de11I ,111d "> l1oultJ !Jo t)orno lJy OI i CoslH 1olntocl to I cologlcnl 

Reslorat1011 of DSBI{ 111.iy llu <1 hnr1,cl botwoo 11 Oovo1111 nonl (fl!l tt1e 

ultunato custod1c111 or the ccolog1cAI nssots wilh a cflroct rosponsil)1li ty of 

upkeep of these assets) and OIL (as a direct beneficiary or healthy 

ecosystems and an important stakeholder in the ecosystem management. 

In executive summary of the Final Report al page v point no. 11 , the 

Government has been qualified as Government of Assam. 

Hence Rs. 432 crores as the Ecological Restoration Cost of DSBR to be 

shared between Govt. of Assam and OIL considering huge damage and 

loss of biodiversity due to Baghjan Blowout in temporal and spatial extent. 

The same is in divergence to the Interim Report dated October 20, 2021. It 

is submitted that , the Expert Committee ' opinion regarding sharing the 

Costs related to Ecological Restoration of DSBR between Government 

and OIL may kindly be reviewed on the basis of "Polluters- Pay Principle" 

and in view of the fact that State Government is a victim in this case. 

However it is reassured that State Government will put in earnest effort in 

t: proper implementation of the ecological restoration plan by utilizing the 
g i f l; · \}pianpower and experti se of Environment & Forest Department and PCBA. 

u ( 9, _, 
5 ~, ; I 

,.. F'olluter pays principle ("PPP") is a well-recognized principle of 
< ,t 

/ 1 environmental law both at the international level and domestic level in 
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llldl,l At tilt~ inlo111,ll101111I 101101 II 10(1) rn O f!Ullorol IIHJlll-lntc rnl 

onv1ronmo11tel troat1os ttint tiavfl 111 r.w po, Alocl Pllf1 Al llio cton1oa t1, : luvul, 

PPP IS pc1rt of environmontnl low lfl l11dlo cll looti l Wlll CO !Ills Hon 'hlo Courl 

de cl a rod ii to be so in 111 0 n 11d-H190s 

PPP as understood 1n tho context of onvlronmonlal law in India, socks to 

impose the financial burden on polluters to compensate the victims, 

damages to their property and environmental damages. In Indian Council 

for Enviro Legal Action & Ors. v. Union of India & Ors., 91996) 3 sec 212 

this Hon'ble Court has expressly implemented the Principle of "Polluter 

Pays" . as the Court ruled that , under Section 3 and Section 5 of the 

Environment (Protection ) Act, 1986, the Court has the authority to 

undertake steps to put such a rule into effect. It was introduced under 

Principle 16 of the Rio Summit of 1992 which specified that the polluter 

must principally pay for the pollution charges. 

6. Point no. 41 in the Interim Report , the Committee proposes the Forest 

Department (working with expert agencies) to constitute an 'ecological 

restoration steering committee' which would be tasked with : a) Approving 

an ecological restoration plan. b) Monitoring and review of progress of 

"!i implementation of restoration plan." 
\ 

: ' llowevor, the executive summary of Final Report at point no. 5 (c) it 
. [ 

:Pines constituting an 'ecological restoration steering committee' which 
I 

~would be tasked with reviewing and approving an ecological restoration 
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µl,111 .ind 11llJ11th >1111u tho prooro11fi ol 1111µlo 111u11l,1l10 11 II tt l11" lr1d1w to•1 1110 

Co111rn11lP,' 111,w htl sot up 11ndm lllo I ll rJ lr 1, I C.0 11H11111s1011 rn ( I lnquklri ) i1 11d 

hJvl~ rt.! prest'n lt1 l1u n of r1II 111.iior •,l,1kol 1oldo, 'I (nur.1 1 ,1!, I 'r,llulion ( ,nnlrol 

Bodrd Assam Oil I orests, r 1sl1oiio0. I ourwrn , f c:o Uovol(Jp111onl 

Committee. local tour operators) and also havo oxtornof restora tion 

spec1allsts on board 

II may be noted that Member Secretary, PCBA was present at Baghjan 

site dunng August 27-28 , 2022 and November 13, 2022 to implomont and 

guide the restoration technique which was carried out following Miyawaki 

method of dense plantation. Senior Officials from OIL were also present 

on both the occasions. The entire event of the restora tion has been 

documented through sti ll photography and video record ing. 

7 That point 5c of the executive summary of Final Report refers to 

constitution of an 'Ecological Restoration Steering Committee' which 

would be tasked wi th reviewing and approving an ecologica l restoration 

plan, and moni toring the progress of implementation. The Committee may 

be set up under the District Commissioner (Tinsukia) and have 

representation of all major stakeholders (such as Pollution Control Board 

Assam, OIL, Forests, Fisheries, Tourism , Eco-Development Committee , 

loca l tour operators) and also have external restoration specialists on 

board . 
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It 
1
s st,,tPd ttwt ,is pl'I rnport uf PCB/\, blu 10111odlntlon ul ll10 dourodu<J 

i:;1to has boon cumplutud by Um Ayoncy onnn11oct l1y OIi Moroovor, 

restora llon of tlw s1to hAS boon 111il1utod jointly hy PCA/\ nnct 0 11 tll rouoti 

ctonso ptantauon [ ntlre pllnt11 rnea of BGN11!1 l tfl6 boon covorod hy 

plantation With tho active portic1pat1on or PC6/\'s trainod manpower on 

M1yawak1 method of dense plantation, the plantat ion has boon done for 

eco restoration of the entire plinth area . As recommended by the 

Committee , Government of Assam will initiate the process for constitution 

of the said Ecological Restoration Steering Committee . 

8. At point no. 43 of the Final Report, the Committee recommends 

establishment of an office of "Contaminated Si te Remediation and 

Technology Innovation" under PCBA for management of the hazardous 

waste sites as per CPCB guidelines to protect theenvironment and the 

health of the public at large. In view of the extensive oil and gas 

operations in the state, it is recommended thatthe existing infrastructure 

and human capacity of PCBA is substantially augmented . It is stated that 

,;--;+P~BA is already working on proper implementation of the Hazardous 

~

~
5
!r. IJ(tste Rules in the State . OIL being a major occupier in the State , the 

!F.c:[;..,l>;\ l J x rJf stream industry has been guided and directed to set up a captive TSDF 
c; /"J 

2 hr a TSDF in PPP mode. 
1/J 

<1'.,PCBA has already been involved in several rounds of discussion with Oil 

~ 7 India Limited for setting up a Common TSDF in the State. PCBA has been 
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111 h>u, 11 w,111 ,1 1t 1v. 111<1101 plt1yur of ll11Lmdous wosto truotrnont lncllity hi 

tt,1~ c m 111try tow,mlc, '>Oll1no up n I SDI 111 tho Stnto Im p,opor 

rnoni1yomont of tho 1w1oi rlous wosto In thi u ro,1.11 d roprooontntlvo Iron, 

M/s Homky Sustmnobillty I tydorabnd v1sitocl 0 11 ln<Jia I tel (lurlno 

November 4-5 2022 for ldent1l1co tlon of silo 

9 In point no 3 of executive summary of tho Final Report tho Commi ttee 

mentions about various studies on insects, herpclo-fauna, fi sh, birds and 

mammals indicated it wi ll take 2 to 21 years for species population to 

recover from losses due to condensate impact. Under Restoration and 

Management costs it is mentioned that in fective ecosystem monitoring 

systems to assess ecosystem health , and absence of infrastructure even 

at the state level to monitor contaminants related with oil and gas industry. 

Putting in place effective ecosystem inventory , assessment and 

monitoring system to assess the efficacy and efficiency of restoration and 

management arrangements. The above indicative points in the Final 

Report are open ended and hence Government of Assam will endeavour 

/__ -t- '\10 address through appropriate infrastructural and institutional 
/ r' .,,,--J; r , .: / _ a, ~rrangement. 

J~ ur; 
J ..c CS: 1 c, "t" l /;Jn,e Committee ;n its F;nal Report has recommended for making 

~cological disaster management and resi lience as an integral part of 

District Disaster Management Plan . The DDMP should be rectified, with a 
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dota1lcd I l,lll llll l ip ll 1tv V11lrmr,1b1 tl ty (,opuuly A m101,s 111 0 11 t li0111H lhu 

b.is1s nnd l10allhy Ot;O!,ystonis l 011s1dorcc! ns .111 in lour,11 rm rt ot lho 

drsdster rec; 11ionu , building 111tmvo11t1oniJ 

Wl11le deoling with to afforostntton, of tllo rlnnl Roport oinplln~l7ocJ on 1110 

tollowing 

1) Identifying rostorn tion opt1ons-w1th speci fi c focus 0 11 naturo l>nsod 

solutions which use native species 

11 ) Afforestation needs to be taken up in the area of influence (soon aft er 

remed1at1on of the contaminated mediums), using native species, in 

consultation and participation of local communities. 

iii) Based on the discussion with PCBA and OIL, it is evident that the 

parties are planning an afforestation project in the Baghjan blow out 

si te. A vital part of directing the management and clean-up of oil-

contaminated ecosystems lies in understanding the impacts of oil on 

indigenious microbial communities and identifi cation of oil degrading 

microbial groups using both culture-dependent and molecular 

approaches and combining the same with tree based remediation 

L .,_ approaches. Uti lizing such a combined approach for ecological 

/4~J restoration of gas condensate impacted soi l will help OIL deliver in line 
( '.::-- 0 r, 

0

/, ·'.}·: :i w ;th Susta;nable Development Goals 15· Ufe on Land. 

I 

~/ / In sync with the aforesaid observa tions of the Committee regarding 

afforestation, the Depu ty Commissioner, Tinsukia has been shared with 
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c1 \. opv ot ttw reµort for 11ornssAry co,nplianco wltt1 regard to 11,nklng 

t ' 1 olog1cr1 l rfl sostC'f mArlfllJ0mont and rosllionco ns an rntow nl pnrl of 

Orstrrcl D1sostor Monogomonl Pla11 

Accordingly o MoU wAs slg11od botwoon Oil onrl PCF3/\ on 21st July, 

2022 for restoration of lho site by adopting Mryawaki method of donso 

plantation for which PCBA has the expertise. Accordingly, the 

restoration plan was carried out by planting nearly 35 ,000 trees of more 

than 50 local species covering the entire plinth area of Baghjan Well on 

28.08 .2022 wi th part icipation of local communi ties. 

With regard to verifi cation of data uploaded by OIL on plan / progress in 

the onl ine collaboration platform by PCBA as Recommended by the 

Committee in Chapter 4 of the Report , PCBA has received a report on 

"Assessment of Air , Water and Soil Quality in Baghjan Oi l Blow Out the 

site & its Vicinity, Tinsukia, Assam" carried out by CSIR-North East 

Institute of Science and Technology (NEIST) , Jorhat as entrusted by Oil 

India Ltd. The report is being evaluated by PCBA. 

In the context of zone of influence , the Committee observed necessity of lp1, 
,d 1,system of comprehensive health insurance of all persons living in the 
II , ( ft r' :2.0ne of impact ( considering all communities residing around the MMW ... , " I 

t' r 1' " ,, · •~ nd OSNP, as well as those residing within 5 km radius of the BG-5) so 

1
that lhe health risks are covered. The State Government has seriously 

I 
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t Jl,;t ll 1111 11 ,,, SUI 11 ll tl:,;PrVll llUll"i , llHf roso lvotl IOI 11 '1 lil lflUII O I o,11pli,111r O 

t,01;,1111rnl!rlt ot Assnnr writ makl• t>, 1rt1P5t C' fl ort 1n 1111plott11ir1ttlllon u f nil 11 10 

rel ommcnd,1tron:. wrth nwnpowcr ,md oxportrho of tho f orust Do11artmen1 

nnd f'CBA 

12 The answering Ro~pondcnt roscrvci. rt , lglH to frlo f1 ctotn iluct counter 

afftdavrt 1f rcqurrecf 

13 I say that the averments of fac ts stated above mo true to my knowledge 

and derived from the records , no part of it rs false and nothing material has 

been concealed from . 

r ~l1~J) 
D~PONENT 

f\.n 

• • Assistant Residint Commissioner & 
~l.@Ai'tON Officer on Special Duty 

\<'I!!:"> - •" ~sc:::im Bhawan. New Delhi 
I, the above named deponent do hereby verify the contents of the above 

-t t _15 
€ N -

(1 

_!-_,., 

my affidavit are true and correct to my knowledge and no part of the 

same is false and nothing material has been concealed therefrom . 

Verified at New Delhi on this 6'" day of December, 2022 . 

0 6 Ot:C 2022 

7J l1..-~ . 
1 5/oj / I Wlo "/\ L 'J. v111fle by s .. . J,.}£P · ··b~;··· 
do ~ r by~.>l~~~-1~:~'. '.~~~~--1P6··,~/(} ~1if of my kn~ledoo 

f ue rit 

17t·tt··t't 

DEPONENI ll 
Assistant Resid~nt comrn1ss1oner 

Officer on Special Duty 
Assam Bhawan, New Delhi 
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Stockholding Reference No 

Party Details 

Orary No 

Party Name 

Transaction Date and Time : 

Transaction No 

Cause Title . 

e-Court Fee Receipt No. : 

e-Court Fee : 

SC Printing Charges : 

Total Amount : 

CPSl1l 20 120 14806 188085 

10940/2021 

DEBOJIT BORKAKAll 

20-JAN-2023 06:48: 12 

20Jan2023064811 _19313_109402021 

BONANI KAKKAR Vs OIL INDIA LIMITED 

DLCT2002A2352G513 

Rs. 20 

Rs. 0 

Rs. 20 

( Rupees Twenty And Paise Zero Only) 

Note : Additional Online Payment Convenience fees I Processing Charges might be applicable as per 
payment method selected by the user. 

1111111111111111111111111111111111111111111111111111111111111 
OLCT2002A2352G513 

Statutory Alert : The authenticity of this e-Court fee receipt should be verified at www.shcilestamp.com . Any 
discrepancy in the details on this receipt and as avai lable on the website renders it invalid . In case of any 
discrepancy please inform the Competent Authority. This receipt is required to be verified & locked by the 
Court official for further process in the Court. 
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1 W2t? l 1AM 0111 11 Ah 11 ., J•V ol l 01111101 Anld1~11 l11 GA 27011 2Ul t IIPNANI KAKKAH vs 0 11 INlllA 1 1 ll IINll < I(~ ,,,. I e, 

M G,nail Debojlt Bork 1k1U • 

Advance copy of Counter Affidavit In CA 2201 / 2021 BONANI KAKKAR VS. OIL 
INDIA LTD. AND ORS. 
1 messogo 

Debojlt Borkakatl <d borkakatl@gmatl.com> Fri, Jan 20, 2023 at 713 AM 
To •abhishekotreyOgmall com• <abhlshekalrey@gmatl com->, OurmeelSlngh Mekkar <ga.makkm@uov.ln>, 
hzmathew law@grnail.com" <hzmalhew law@gman.com •, Galchangpou Gengmel <galchangadvocete@gmall.corn>, 

Shrutt Agarwal <agarwalshrutl@holma1l.com> 

Dear all 
Please find the attached Counter Affidavit fl ied on behalf of the State of A1aam In the oforesold matter. 
Regards 

Debojit Borkakali 
Advocate-on-Record, 
Standing Counsel for the State of Assam 
Supreme Court of India 

CA In Bonanl Kakkar.pdf 
k::l 3088K 

th ·d-th d 8 °;, 3Ar-1408895331805123575&simpl=msg-a%3Ar-14072 1/1 
hltos://mail.qoogle.com/mail/u/O/?ik=ec2f6fa9fe&view=pt&search=all&perm 1 - rea · 0 

___ • • • 
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